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The 1992 Colorado Antitrust Act:
Per Se Bidrigging and Key Issues

by Thomas P. McMahon

his article addresses statute of
limitations and monetary re-
dress issues in the context of a
hidden bidrigging conspiracy
in which certain of the contracts involved,
although objects of the conspiracy, were
let beyond the facially applicable statu.
tory limitations periods. In this situation,
litigating in state court under the Colo-
rado Antitrust Act of 1992! (“1992 Act™
may be far more advantageous, especial-
ly for victimized governmental entities,
than bringing a similar action in federal
court under the Sherman and Clayto
Acts.? , .

Background

In 1927, Colorado’s initial antitrust
act? was called out on strikes by the U.S.
Supreme Court.* After a thirty-year hia-
tus, the Colorado General Assembly
scratched out an infield hit by enacting
the Restraint of Trade and Commerce
Act® (*1957 statute™). In practice, this
second Colorado antitrust law was not
much used for monetary redress because
its actual damages provision® was deemed
inferior to the federal treble damage rem-
edy that included mandatory costs of suit
and attorney fees.”

After another thirty-five years elapsed,
the legislature finally hit a home run
with the 1992 Act. Under this third Colo-
rado antitrust statute, treble damages
are available for per se offenses such as
bidrigging and price fixing,? and various
costs and fees may be awarded to pre-
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vailing parties.® For these reasons alone,
an increase can be expected in the over-
all number of civil antitrust actions filed
in state court alleging per se violations.
However, such offenses are also the very
ones most likely to be carried out “under
cover” over a long period of time,i¢ *=us
causing large amounts of damages 15 de
incurred!! by victims before the injuries
are discovered.!? Accordingly, both the
statute of limitations and remedies pro-
visions applicable to state court suits al-
leging such violations will take on in-
creased importance under the new law.

In view of the foregoing, prospective
anttrust plaintffs now must make care-
ful choices regarding whether to file per
se cases in federal or state court. In do-
ing so, they must evaluate: (1) whether
the 1992 Act, the 1957 statute or both
govern the conduct alleged; (2) the rela-
tive merits of the respective federal and
state statutes of imitations; and (3) how
the various remedies possibly available
under applicable Colorado antitrust law
compare with the federal treble damage
remedy.

Applicable Colorado Law

The 1992 Act became efective on July
1 of that year and applies, inter alia, to
civil causes of action accruing on or after
that date.! In turn, “accrual” of such a
cause of action is statutorily defined as
taking place “when the circumstances
giving rise to the cause of action are dis-
covered or should have been discovered
in the exercise of reasonable diligence.™*
Thus, where a plaintiff brings suit un-
der the 1992 Act alleging s per se unlaw-
ful bidrigging conspiracy, it can be as-
sumed that defendants will seek partial-

ly or wholly to avoid application of that
law in an effort to gain a perceived advan-
tage under the shorter three-year stat-
ute of limitations'® or more imited actu-
al damages remedy'® of the 1937 stazute.
More specifically, defendants likely
will attempt to prove that the continu-
ing offense alleged either actually was.
or should have been, discovered by the
plaintiff prior to July 1, 1992. If they suc-
ceed, the new law would not apply and
the 1957 statute presumably would gov-
ern. Alternatively, there may be instances
in which it is clear that actual discovery
occurred on or after July 1, 1992, but de-
fendants will seek to establish that, in
the exercise of reasonable diligence, dis-
covery of the ongoing viclation should
have been made before then. By its very
terms, the 1992 Act would apply to the
conduct occurring on or after July 1, 1992,
but, if defendants are successful in their
efforts, the 1857 statute seemingly would
govern the activity preceding that date.
Where there is no dispute that both ac-
tual and putative discovery of the lengthv
conspiracy occurted only on or after the
effective date of the 1992 Act, the Act
would apply to all the conduct at issue.
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Whether and to what extent the 1992
Act, the 1957 statute or both govern the
challenged activity will affect what, if
any, statute of limitations applies and
whether treble damages and recoupment
of payments are available in the lawsuit.
The remainder of this article focuses pri-
marily on these issues.

Federal and Colorado
Statutes of Limitations

Federal antitrust law and the 1992

ct both provide four-year statutes of
limitations for monetary redress in cvil
antitrust actions.}” However, the run-
ning of those statutes is suspended dur-
ing the pendency*® of a respective feder-
a] or state “related” governmental anti-
trust case (that is, where the civil claims
are based in whole or in part on the gov-
ernment's action), and for one year's
thereafter (the “hiatus period”).? Signif-
icantly, though, the running of the state
antitrust statute of limitations is not
suspended during the pendency of or hi-
atus period following a “related” federal
governmental antitrust case,** and vice-
versa.?

Federal

Treble damages under federal antitrust
law may be recovered only on claims
which “accrue” within the four-vear civil
statutory limitations period.® A federal
cause of action accrues and the statute
begins to run each time the plaintiffis
injured by an act of the defendant and
the damages become determinable (non-
speculative and provable).?* This is sig-
nificant because, as noted above, by their
very nature most bidrigging conspira-
cies are lengthy® Consequently, the four-
year civil limitations period facially appli-
cable to federal treble damage actions—
even where suspended due to a related
federal criminal action~-ordinarily is in-
sufficient to encompass all offehding ac-
tivity.

Thus, if an injured victim of bidrigging
is to be able to sue under federal antitrust
law for all damages suffered as a result of
the ongoing conspiracy, it must find a way
to “toll” the running of the Clayton Act
statute of limitations. One means of do-
ing so is pursuant to the equitable doc-
trine of fraudulent concealment. Under
that doctrine, where the wrongdoers use
“wrongful” or “fraudulent™ means to con-
ceal their violation, the federal statute of
limitations is tolled until the victim actu-
ally discovers, or in the exercise of “due”
or reasonable diligence could have dis-

covered, the fact of its injury.® The ration-
ale for such rule is that violators should
not be able to cause their unlawful con-
duct to be hidden and then, when it is fi-
nally discovered, raise the statute of lim-
itations as a defense ?

“Prospective antitrust plaintiffs
now must make careful
choices regarding whether to
file per se cases in federal
or state court.”

Colorado

Under the 1992 Act, the Colorado an-
titrust limitations period also begins to
run when the cause of action accrues.®®
As previously indicated, though, the 1992
Act expressly defines acerual as occur-
ring when the underlying circumstances
actually are, ar in the exercise of reason-
able diligence should have been, discov-
ered®—the so-called “discovery” rule.
Accordingly, the present Colorado stat-
ute of limitations is quite different in op-
eration from the federal one. It is more
akin to the federal fraudulent conceal-
ment doctrine, but without the necessi-
ty for having to establish the element of
wrongful or fraudulent means of con-
cealment by defendants,

Given the differences in when the fed.
eral and state limitations periods com-
mence running, and the additional ele-
ment necessary to toll the federal stat-
ute, proceeding in state court under the
1992 Act can be quite advantageous to
the plaintiff in cases involving long-hid-
den per se violations. As noted above, the
federal statute of limitations starts run-
ning at the time injury is suffered and
damages become determinable, whether
or not the plaintiff knows or could have
known of the injury. Conversely, under
the 1992 Act, the state statute does not
begin to run until the injury is or should
have been discovered, no matter when it
occurred. Obviously, the latter affords a
plaintiff far greater opportunity to file
suit in a timely fashion, enabling it to
seek monetary recoveries for all hidden
injuries suffered over a long period.

The multi-year Colorado limitations
period following actual or putative dis-
covery of a continuing conspiracy ordi-
narily enables a bidrigging victim to pur-
sue its full cause of action under state
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law. For that very reason, however, defen-
dants may argue that the plaintiff should
have discovered its cause of action more
than the requisite number of years prier
to filing suit. Defendants in continuing
antitrust conspiracy actions almost al-
ways take such a position, and it must
be dealt with on the particular facts of
each case. -

In particular, defendants are likelv to
raise as an affirmative defense under
C.R.C.P. 8(c} that their conduct occur-
ring prior toJuly 1, 1992, should have
been discovered more than three vears
prior to filing suit. Accordingly, they may
argue that the action is therefore barred
by the general three-year state limita-
tions period applicable to antitrust of-
fenses under the 1957 statute.® Colora-
do law is clear that the controlling stat-
ute of limitations is the one in effect at
the time the cause of action acerues, not
when the activity occurred.® The three-
year statute defined accrual in virtually
the sarne “discovery” fashion as does the
1992 Act B Thusg, the detarminative ques-
tion will be which statute of limitazions
was in effect on the date that the plaintiff
actually discovered, or in exervise of rea-
sonable diligence should have discovared,
the facts forming the basis of its claim
for relief* regarding the hidden, ongo-
ing conspiracy.

Nomatter which statute applies, if suit
were filed within the applicable three- or
four-year period following actual orim-
puted discovery, the action would be time-
lv as to all conduct encompassed by the
entire lengthy conspiracy® Otherwise. it
is timely only as to the conspiratorial ac-
tvity that falls within the applicable lim-
itations period.** In any event, as dis-
cussed below, if the defendants succeed
in establishing that the 1957 statute’s
limitations period is the ane that gov-
erns, they may have won the game but
lost the series insofar as actions brought
by governmental entities are concerned.

Colorado Monetary Remedies

Treble or Single Damages

In addition to a statute of limitations
defense, it is likely that defendants in per
se cases will raise as an avoidance under
C.R.C.P. 8(c)that the 1992 Act's treble
damage remedy does not apply to conduct
occurring before July 1, 1992, The clear-
est situation is where it is shown that the
continuing conspiratorial activity was ac-
tually discovered afler that date but de-
fendants fail to prove that, in the exercise
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of reasonable diligence, it should have
been discovered prior thereto. In those
circumstances, by the very terms of its
“Effective Date - Applicability” cJause, the
1992 Act-—with its treble damage reme-
dy—applies.* The courts have routinely
upheld such retroactive application of re-
medial provisions (provisions that nei-
ther affect pre-exdisting rights or oblige-
tions nor impose new duties and so do not
expand the scope of proscribed activity)
- toconduct that occurred before the rem-
edy was enacted.””

The more difficult situation is where
per se defendants succeed in showing that
their pre-July 1, 1992 conduct should
have been discovered before that date.
By negative onplication, the Act, with its
treble damage remedy, would not apply
to such prior activity.®® However, there
may be some sitzations where (1) the con-
spiratorial conduct should have been dis-
covered before July 1, 1992 but nonethes
Jess continued thereafier, and (2) it is es-
tablished that such conduct was actual-
ly discovered later.

In such circumstances, it seems the
1957 statute and the 1992 Act would ap-
ply seriazim, sothat thelatter's treble dam-
age remedy applies to the post-July 1,
1992 activity. Moreover, unless preclud-
ed on statute of limitations grounds, as
explaired below, plaintiffs nonetheless
have available to them the option of pur-
suing “recoupment™—the return of all
monies paid—which is an identical rem-
edy under both the 1992 Act and the 1957
statute. ®

Governmental Entity Suits

Sovereign Immunity. As to state an-
titrust claims on behalf of governmental
victims, suspension or tolling of the fed-
eral and state statutes of limitations,
and those statutes themselves, may be
irrelevant. The old English common law
principle of nullum tempus occurrit regi
(“timme does not run against the king™)
is the majority rule in this country,*! and
it applies in Colorado as well.*? Under
that doctrine, the government is gener-
ally immune from statutes of limita-
tions.® More specifically, state statutes of
limitations ordinarily do not run against
the state itself unless they expressly so
provide* ornecessarily carry such impli-
cation.

Absent express language, a necessary
implication exists only where the state

is the sole party that may bring suiton

the underlying statute and to which the
limitations provision could apply.* The

rule constitutes & recognition of the fact
that, unlike their privats counterparts,
public officials are not motivated by a
profit incentive and are charged with du-
ties and responsibilities in the public in-
terest. Accordingly, the doctrine is de-
signed to protect the rights, revenues and
properties of the taxpayers from injury or
loss due to negligence by such officials. ¢

In most jurisdictions, the nullum tem-
pus rule also applies to state subdivisions
or other arms of the sovereign power
when exercising or acting under that
power in their public or governmental,
as oppased to corporate or private, capac-
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utes of limitations run against local gov-
_ernments except where the legislature
expressly provides to the contrary.*? The
rationale is that, in view of the abro-
gation of sovereign immunity, political
subdivisions now subject to being sued
should file their own cases in a timely
manner.> .
That result was reached in 8 case where
a local government, through its own error,
for several years failed to collect charges
contractually due it and then compound-
_ed the situation by failing tirnely to sue
. for collection. However, it remains to be
seen whether the same result would en-
sue in a sincation where a pvlitical subdi-
vision incurred a tortious-type injury as
a result of the defendants’ hidden fraud-
wlent conduet. 3
Damage and Recoupment Actions.
Application of the nullum tempus princi-
ple 10 hidden continuing conspiracies can
_be quite significant in the state antitrust
law context. For exarnple, Colorado’s 1957
statute contained no provision reladng 1o
the single damage remedy making any
limitations period applicable—~whether
expressly or by necessary implication®*—
- to claims brought by governmental enti-
ties, The same holds true for per se treble
- damage actions brought by governmental
entities under the general civil damages
" provision of the 1992 Act.™

In neither situation are governmental
entities expressly singled out as potential
damage plaintiffs, nor are they the only
ones authorized to sue therefor. Rather,
they may simply sue for damages just as
any other person does.5"

Likewise, neither the 1957 statute nor
the 1992 Act contains any provision re-
lating to the recoupment remedy mak-
ing any limitations period applicable—
whether expressly or by necessary im-
plication—to such claims brought by gov-
ernmental entities. Here, again, govern-
mental entities are not’expressly autho-
rized under either law to bring a recoup-
ment action, and they are by no means
the only ones that may do so. Anyonein-
jured by & violation of either state law
may bring such an action to recover all
consideration paid %

In view of the preceding, it would seem
that—as to antitrust civil damage and
recoupment claims brought under the
1957 statute and the 1992 Act by the
state and, possibly, by loca) governmen-
tal entities—no statute of limitations
applies.® Thus, in such litigation under
either state antitrust law, when hidden
conspiracies finally are uncovered, there

is then no need to (1) establish suspen-
sion of the statute or actual discovery of
the wrong, or (2) contest whether the vi-
olation should have been discovered ear-
lier in the exercise of reasonable diligence.

Recoupment actions in per se cases may
be attractive for other reasons as well. Ex-
periential data indicate that single dam-
ages in continuing bidrigging-type con-
spiracy cases tend w range from less than
10 percent to upwards of 20 percent of the
purchase price.5! Even when trebled, re-
covery of those damages amounts to on-
1y 30 to 60 percent of the price, whereas
recoupment consists of a 100 percent re-
covery. Thus, recoupment is virtually al-
ways superior to trebie damages in terms
of monetary redress.

Antitrust defendants facing such a rem-
edy are likely 1o raise as defenses both
constitutional challenges and equitable
consideradons. Significantly, the Wiscon-
sin antitrust recoupment provision® on
which Colorade’s statutory section is
based® has been upheld against const-
tutional attack.® Moreover, that statute’s
omission of a setoff provision pertaining
10 ronsideraton given by the wrongdoer
has also been upheld as constitutional
under principles of equity.® These inter-
pretetions should be decisive for Colo-
rado courts in construing this state's re-
coupment provision under either the
1992 Act or the 1957 statute ™

Accordingly, recoupment actions by
governmental entities relating w0 long-
hidden bidrigging conspiracies may well
become an increasingly significant rem-
edy under Colorado antitrust law, This
is particularly true where, for whatever
reason, it is questionable whether the
cause of action should have been discov-
ered pricr to July 1, 1992, In that situa-
tion, application of the 1992 Act, with its
four-year statute of limitations and treb-
le damages, costs and fees provisions—
as opposed to the 1957 statute, with its
three-year limitadons period and actual
damages provision—is uncertain. Resort
to the more extensive recoupment reme-
dy, which is identical under the two laws,
eould well resolve the difficulty.

Conclusion

In the past, state antitrust claims were
routinely appended to federal claims and
either retained or dismissed by federal
courts on a discretionary, case-by-case ba-
sis. Under the new “supplemental” fed-
eral jurisdiction, such claims may still be
declined if they raise “novel or complex
issues of State law.”® There are many
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new provisions in the 1992 Act that ar-
guably are novel % Moregver, certain pro-
visions that did exist under the 1957 stat.
ute, such as the recoupment remedy, have
not been construed by Colorado courts
and so also arguably could be considered
novel or compiex® Now that webie dam-
ages for per se violations are available
under the 1992 Act, and inviewof the
more favorable Colorado statute of im!-
tations for suits against hidden contnu-
ing conspiracies, plaintiffs in bidrigging
cases may seek to avoid any dispute over
supplemental jurisdiction by filing di-
rectly in state court.

In light of all of the preceding, mors
suits alleging per se antitrist offenses
such as bidrigging likely will be filed in
state rather than federal court. In such
cases, however, even where defendants
are able to establish that a particular
cause of action should have been discov-
ered prior to July 1, 1992, that will be ¢?
small eonsoladon For the state, and pos-
sibly local governmental endtes, no stas-
ute of imitatons would apply 1o acdons
for either or both actual damages and re
coupment. In effect, the baligame will be
over.
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Hury. Comm'n v. Steele, 528 P.2d 1242, 1244
(Kan. 1974); State ex rel. Schlegel v. Munn,
250 N.W. 471, 473 (Ia, 1933); Herndon v.
Board of Comm'rs, 11 P.2d 938, 94041 (Ckla.
1832).

44. For an example of a statute of limita-
tions expressly made applicable against the
Suiste of Colorado itself, see CRS §13-80-
103.8(1)

45. City of Colorado Spgs. v. Timberlane
Assoc., 824 P24 776, 780 (Colo. 1992), citing
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State v. Estote of Griffiths, 275 P2d 945, 948
{Colo. 1954) (quoting State Land Bd. v Lee,
165 P. 372 (Ore. 1911)), and People v. Miller,
B8 P.2d 269 (Cole. 1932).

46. Dieternann, supro, note 42 at §78.

47. Guaranty Trust Co., supro, note 40 at
132; Thompson, supra, note 40 at 489: Hoar,
supra, note 40 at 330; Timberlone Assoc.,
supra, note 45 at Y80 (quoting Estate of Grif-
fiths, supra, note 45 at 948),

48. Timberlane Assoc., supra, note 45 at
778'and n.5-6 (and cases cted therein),

"49. See, e.g., Estate of Griffiths, supre, note
45 8t M7, Hinshaw v. Department of Welfare.
403 P.2d 206, 208-10 (Colo. 1965): Massa-
chuserts Bonding & Ins. Co. v. Board of Coun-
ty Comm'rs, 68 P2d 555, 557 (Colo. 1937),

50. Compare Bowen v. Turgoose, 314 P.2d

694, 696 (Colo. 1957) (applying Dietemcnn,

supra, note 42), with Styers, supra, note 42 at

1140 {rejecting application of Dietemann-

Miller Griffiths rule),

51. See, e.g., Berkeley Metro. Dist. v. Po-

Iand, 705 P.2d 1004, 1007 (Colo_App. 1985).

32. Timberlane Assoc., supra, note 45 at

i, -

53. See Evans v. Board of County Comm s,

482 P.2d 968 (Cole. 1971} (abrogating sov-

ersign immunity from suit as, inzer alia, in-

equitable and untenable).

... 84. Timberlane Assoc., supra, note 45 at
797, 780 (citing New Jersey Educ. Focilities
~ Auth. v. Gruzen Pertnership, 552 A 24 559,

- 561 (N 1991,

. '55.Both Timberiane and the Gruzen Port-
" nership case upon which it principally relies

invelved what were essentially contract
claims. See Timberlane, supra, note 45 at

76; Gruzen, supro note 54 at 564. Accord
Altoons Area School Dist. v. Campbell, 618
A.2d 1126, 113233 (Pa_ 1992),

56. See CRS § 6-4-108 (embodying no stat-
ute of limitations); CRS § 13-80-101(1Kd)
(three-year statute of limitations only gener-
ally applicable to “all actions for restraint of
trade” under 1957 statute [emphasis added)

57. CRS § 6-4-114(1). See § 6-4-138(1) tfour-
year statute of limitations only generally ap-
plicable to “any civil action commenced pur-
suant 10" the 1992 Act [emphasis added)).
But see CRS § 64-111(2), specifically author-
lzring the Colorado Attorney General to bring,
inter clis, indirect purchaser civil damage ac-
tions on behalf of state or subordinate govern-
mental entities with their written consent.
Because only the Attorney Geners! is auther-
ized to bring the latzer type of action on be-
half of those entities, the statute of limita-
tions provision arguably may apply thereto.

58. See 1957 statute, CRS § 6-4-108; 1992
Act, CRS § 6-4-114(1),

39. Ser 1392 Act, CRS § 64-121: 1557 stat-
ute, CRS § 6-4-106.

60. This conclusion is further burtressed by
Colo. Const, Art. V., § 38 {liability to state or
city may not be released, diminished or extn-
guished except by payment). See Hinshaw,
supra, note 49 at 209,

61. See, e.g., Colorado v. Goodell Bros.,
1987-1 Trade Cas. (CCH) § 67,476, at 59,992
(D.Colo. Feb. 17, 1987) (estimated damages
of 8-10 percent in highway bidrigging case);

-

Henriques and Baguet, *Investigatars Sa-
Bidrigging is Commnon in Milk Industrv." At
Times, May 23, 1993 (NatT ed.), 21 Al ftyprea
overcharge estimated at 14 pereent in miix
bidrigging cases),

62. Wis. Stat. Ann. § 133.14 (1974 & 195;
Cum. Supp.).

63. See People v. North Avenue Furniture
& Appliance, Ine., 645 P.2d 1291, 1284 & . 4
{Colo. 1982),

64. E.g., City of Madison v. Hvland, Hail &
Co., 243 N.W.2d 422, 424 (Wis. 1876). See a!-
so Open Pantry Food Marts, Inc. v. Falcore
286 N.W.2d 149, 152 (Wis_app. 19791,

65. City of Medison, supra, note 64 at 434
Accord Shafer v. Bulk Petroleum Corp.. 36%
FSupp. 621, £29-30 (E.D. Wis. 1983),

66, See Colorado Spgs. Bd. of Reci:ors.
suprg, note 8 at 1061, Accord People v Stevens
517 P.2d 1336, 1340 (Cola. 19731 Vendermes
v. Distrier Ct., 433 P.2d 335, 337 (Colo. 1967 ..

67. 28 U.S.C. §136T(eX1}.

68, Nevertheless, many if not most of these
provisiens originated in other Colorado laws,
or in other antitrust laws, which have beer
construed. See Zavislan, supra. note 39.

£9. The recoupment provisian has beer con-
strued in Wisconsin, the state from which it
was “borrowed.” See suprz, n.62-65 and ac
ompanying text.
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