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Colorado faw, like that of many states,
provides for “*unit’” banking: in general,
with but one minor exception for a
limited-purpose ‘‘detached facility,” it
prohibits any bank situated in Colerado
from doing business at any ““branch’
location separate and apart from its main
office.! On August 20, 1976, the United
States Court of Appeals for the Tenth
Cirevit ruled, in Colorado ex rel. State
Banking Board v. First National Bank of
Fort Collins,® that First National's estab-
lishment of an Automated Teller
Machine ("*ATM™") approximately three
miles away from its main office consti-
tuted branch banking in viclation of
applicable Colorade and U.S. statutes. In
so doing, the Tenth Circuit became the
fourth federal appetiate court to rule that
national banks’ off-premises Custom-
er-Bank Communication Terminals
{**CBCTs’} are branch banks within
the meaning of federal law.*

The legal status of such devices be-
came a matter of concern among banking
interests as the result of an interpretive
ruling promulgated late in 1974 by the
United States Comptroller of the Cur-
rency.” He dectared that off-premises
CBCTs do not constitute bank branches
and therefore may be established and op-
erated by national banks without regard

for state and federal branching restric-
tions {0 which national banks are other-
wise subject by virtue of the McFadden
Act.® The purported effect of the Com-
ptroller’s ruling was to authorize national
banks to engage electronically in off-
premises banking fransactions which, in
those states restricting branch banking,
were prohibited to state banks. As a re-
sult, in an effort to preserve state banks’
Ycompetitive equality”’ with national
banks. lawsuits attacking the ruling as
violative of state and federal law weare
filed in several federal courts.

This article, focusing on the Ft. Col-
{ins case, analyzes the opinions of those
federal trial and appellate courts which
have considered whether CBCTs are
branch banks, and seeks to demonstrate
that the manner in which this issue has
been resolved by the courts can mate-
rially affect both the speed and direction
of the development and implementation
of Electronic Funds Transfer (" 'EFT’"")
systems of whizh CBCTs are a part.

The Federal Statutory Law

The McFadden Act, Section 36 of the
National Bank Act, deals with the subject
of branching by national banks. Section
36(c) permits the law of a state to deter-
mine whether a branch of a national bank
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may exist within that state, and if so,
whers it may be located” and, impliedly,
upon what conditions and in what man-
ner it may be operated.® However, Sec-
tion 38{6 delimits the activities which
constitute branch banking insofar as na-
tional bavks are concerned. in pertinent
pare. 1t wmoﬁomm ‘Eﬁ term ‘branch’.

shall be held to include any branch bank,
oEnmx office, branch agency, additional
office or any branch place of business
located in any State . . . at which deposits
are received, or checks paid, ot money
lerr.”'? Consequently, in litigation over
participation by national banks in EFT
$ySiems in staies lmposing [imitations on
brznching, the central issue has been
whether deposits are recetved, checks are
paid or money is lent at off-premises
CBCTs, thus consututing such Dﬁm,,mw
branch banks.

The Federal Case Law
The definitive interpretation of the
McFadden Act was set forth by the Su-

First /ﬁésmmmni n EQE Ciry v, D:. o
inson. Mt In Walker Bank the Court de-

termined that the entire legislative pur-
pose of the Act was 1o urﬁ national
banks on 2 footing of “‘competitive
equality’”” with state banks regarding
branch banking by granting them specific
authority, which they had previousiy
lacked. to engage in branching to the
same extent that state banks were au-
horized to do so. InPlant Cirv the Court,
relving on the legisiative comment of
Rep. McFadden that a branch 15 “{any
ace outside of or away from the main
w where the bank carries on its busi-
of receiving deposits, paving
checks, lending money, or transacting
{sicy any business carried on at the main
office . . . "t stressed that the defini-
tion of a wEnnw " get forth in Section
35(f) constitiies merely the minimum
content of that term and must not be
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given a restrictive meaning which would
frustrate the foregoing legislative pur-
pose. Thus, with respect to whether off-
premises activities by national banks
constituts branching, the Court em-
phasized that the decisive factor is
Erw%wa the banks in question thereby
chieve a competitive aa_,_ﬁ::nwm over
state banks ﬁaoi_u:wa from providing
uch off-premises services,

The Fort Coliins Case

it was against this backdrop that Judge
Richard P. Mawsch of the United States
District Court for Colorado was called
upon, in the Fort Coliins case, to render
the very first judicial assessment of the
validity of the Comptroller’s ruling and
the status of a national bank’s off-
premises CBCT. There Colorado bank-
muo authorities sought to prechude First

{ational’s operation of the off-premises
.PﬂS, alleging that it was violative of
both Colorade law restricting branch
banking'? and federal law making such
restriction applicable to national banks in
Colorado. M

in his ground-breaking opinton. Judge
Matsch first took note of the Supreme
Court’s finding in Walker Bank that the
intent of ﬁoso?,, m enacting the
McFadden Act was 10 Euma national
banks on a footing of “‘competitive
equality’” with statz barks concerning
branch banking. He likewise noted tha
in Planr Cirv, a case involving a station-
ary off-premises receptacle for the re-
ceipt of packages containing cash or
checks lor deposit. the m:vﬂmmﬁ Court
eave further definition to that standard.
There the Court rejected the mﬁ_.zsmﬁ
that deposits could not be considered
“received” until taken to the bank and
verified, reasoning that since conven-
ience to the customer is not dependent on
the timing of the actual establishment of
the debtor-creditor relationship, the goal
of “*competitive eguality”” would be frus-
trated if national banks alone were able to
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prov ide the service of accepting monies
For oﬁuoﬁ at locations separate from
their main offices. .

With the foregoing rationale in mind,
Judge Matsch could see no difference
nerween the depository function of the
ATM in question and that of the deposit
receptacle which was the subject of the
decision in Plant Ciry. As a result, not-
ithstanding his apparent recognition of
ne fuct that matlboxes are not considered
~anches even though they 100 are com-
:;ﬁT used to accept deposits for uid-
mate transmission to g bank, he con-
cluded that the ATM was, within the
meaning of Section 36(f), a place at
which deposits were “received.”

Without any explanation, however,

udge Matsch ruled that the utilization of
M o ATM by First Nationai's cusiomers
merely to transfer funds between their
awr accounts at the hank did not consti-
rete the making of a ““deposit.”” Evi-
a tly this conclusion was based on _hmm
m rception that it is a common (and

nalogous) banking practice for custom-
2r¢ to transfer funds between accounts in
di mm rent banks through communications
by wire or telephone without the tele-
eraphs or ?FE,Q 1es so utilized being
deerned branch bank
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>vwﬁamzw assuming, without decid-
that withdrawals ?08 savings ac-
Sc:ﬁm do not constitute the paying of
checks because checks are not drawn
thereon,*? Judge Matsch next considered
only the legality of the use of the ATM o
make cash withdrawals from checking
accounts. Although noting the obvious
similarity of result between customers’
use of the ATM to obtain cash and their
drawing and presenumient of checks at the
bank for the same purpose, he deemed
the coniroliing difference to be themeans
by which the cusiomers communicated
with the bank. Relying upon both the
dictionary and UCC definitions of a
check, Judge Matsch.concluded that in-
structing the bank to pay oui cash by
depressing keys on the machine did not
constitute the writing of an order drawn
on the bank and pay abie as stated: rather.
such use of the ATM was comparable to
the wire transfer of funds not normaily
considered to be pavment of 2 “check.”
Consequently, he ruled that use of the
ATM to withdraw cash from checking
accounts did not make that device a plac
at which “checks’™ were paid. Thus. he
did not reach the guestion where *“pay-
ment,”” if it occwrred, ok place.
ﬁa final function evaiuated by Judge

[
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Matsch was the utilization of the ATM by
First National’s customers to obtain cash
advances on prearranged credit accounts
{whether charge accoumnts or lines of
credit in conjunction with checking ac-
counts). He could find no apparent func-
tional difference between such use of
lines of credit and the use of bank credit
cards (or, presaumably, overdraft credit
checks or debit cards) to obtain cash,
services or products from retail mer-
chants who accept them.!® Thus, in
Judge Matsch’s view, to conclude that
obtaining cash advances on prearranged
credit accounts constituted branch bank-
ing would have required a similar deter-
mination that use of bank credit cards in
retail establishments also constitutes
branch banking. As a result, he ruled that
performance of such function did not
constitute the *"lending™” of money at the
ATM. Judge Matsch found further sup-
port for this conclusion in the fact that it
is common banking practice (and not re-
garded as branching) to extend lines of
revolving credit to customers who sign
master notes for the full amount to be
borrowed, but who then request as
needed, frequently by telephone and
sometimes on a daily basis, the actual
advance of funds to be made by credits to
their checking accounts,

Based upon the foregoing evaluation,
Judge Matsch held that use of the ATM to
transfer funds between accounts, with-
draw cash from existing account bai-
ances, and obtain cash advances on pre-
arranged credit accounts did not consti-
tute branching. He further held, how-
ever, that use of the ATM to “‘receive’’
deposits constituted branch banking
within the meaning of Section 36(f) and
that the machine in question was there-
fore subject to Colorado branching re-
strictions to the extent it performed the
depository function. Thus, since it was
ocated bevond the geographical limit
permitted by Colorado law for a detached
faciiity, Section 36(c) prohibited its op-
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eration for that function only, Con-
sequently, First National was able to con-
tinue operating the ATM without the de-
posit function while awaiting the out-
come of cross-appeals to the Tenth Cir-
cuit. Moreover, during that interim, the
bank implemented a plan to enable cus-
tomers of other banks to make cash with-
drawals through the ATM from their de-
posit accounts at such other banks.*?

On appeal, the Tenth Circuit concur-
red with Judge Matsch’s conclusion that
the deposit function performed by the
ATM was illegal. Without offering any
further explanation, the appellate court
simply deemed Plant Ciry to be control-
ling in that regard. However, it disagreed
with the remainder of Judge Matsch's
findings, holding that even cash with-
drawals (apparently including cash ad-
vances) and transfers of funds between
accounts constitute branching when ac-
complished by means of an off-premises
CBCT.

In this iatter context the circuit court,
as Judge Matsch. took note of the Su-
preme Court’s determination in Walker
Bank that the Congressional intent in
enacting the McFadden Act was to place
national and state banks on a footing of
competitive equality insofar as branch
banking was concerned. However, citing
the Supreme Court’s emphasis in Plans
City that the term “‘branch’” is not to be
given a restrictive meaning which would
frustrate that Congressional intent, the
appellate court scored, as exalting form
over substance, the trial count’s holding
that transferring funds and obtaining cash
are not activities encompassed by Sec-
tion 36(f). Thus, again citing Planr Ciry,
the circuit court cautioned that in asses-
sing whether off-premises CBCTs con-
stitute branches it is not necessary to de-
termine whether their activities fit
“neatly’” and ““precisely’” into the tradi-
tional molds set forth in Section 36(f),
since the functions set forth therein are
not the only indicia of branch banking;

21 we 4
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that provision merely indicates the
minimum content of the term ““branch.”
As aresult, relving on Plant Cin's quota-
tion of the legistative comment of Rep.

cFadden in ,ﬁa:cmscﬁ of the scope of
mwo:om 3500, the .%&EP court con-
cluded that frTw e banking locations
constitute branche _*, @iy business noi-
mally conducied at main banking offices
iy transacted theye.

5 essence. the rxracws,m B ver
in the holdings of the trial and foam EH
courts in the Fr. Collins case i
of differing views on the app m
Plant Ciiy to the monetary tran &n,..
check pavment and money iending func-

tions. Juc Mm Matsch essentially viewed
Plant Chiy as .» ited 1o ity own factual
setting, the s 0(9: 1 ol deposits, while the
circuit court found its rationale logieally
applicable to the other functions as well
and extended it to encompuss th In

this context, however, it would seem that

the crucial underlving gquestion :,. not
whether the Plan: City doctrine is applic-
able only to certain CBCT functions and

not to others. put whether it is applicable
at all to EFT svstems. If it is, then logic
would dictate thai its “‘competitive
equality’’ standard be applied conmi-
prehensively to all functions performed
by CBCTs.

With one minor exception,*? all other
federal courts to consider the CBCT-
branch banking question have viewed
Plant City us setting forth precepts which
are applicable to EFT systems.'?
Moreover, only the trial court in one ad-
ditional case has faited to apply the Plan:
Ciry interpretive standard to alf aspects of
CBCT operations and that decisien, like
the one in the Ft. Collins case, was re-
versed in pertinent part on appeal.*’
Thus, at present, the four federal appel-
late courts which have considered the
issue —the Courts of Appeals for the Dis-
irict nf Colnmbia. Seventh. Eighth and
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enth Circuits—are in agreement that
lont Ciry is gmwmﬁ&ww to the EFT area,
at its precedential value is notl limited 1o
e deposit 3 nction but exiends 1o all
types of activities performed by CBCTS,
and ﬁ it prohibits national banks from
otfert m SV. such services off-premises
where statz banks are not abje to do s0.
The import of the foregoing agreement
among the circuits is substantial. On the
one hand. it may well have already
caused the w:?% e Court to re
eview thres of th
thus indicating an
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CBCTs, have recogni

fect such action will

velopment and implemeniation 2. .:mu:,
SyStems. ver have agread thé E.Z change
in the law must come from the legislative
rather than the judicial branch of gov-
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ernment.””

zed the stifiing ef-

The Impediment to the Development af
EFT Systems

Assuming, as a resultofthe foregoing,
that natioral banks’ off-premises CBCTs
are branches for purposes of federal faw.
where state-chartered banks are au-
thorized to establish off-premises
CBCTs for the provision of certain bank-
ing services then, by virtue of the opera-
tion of Section 36(c), nationat banks may
do the same.?? However, since Section
36(f) delimits the activities which consti-
tute branching for nationat banks, virt-
ally any state law applicable to off-
premises CBCTs is, for federal law pur-
pases. a part of the branch banking law of
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the state in question, whether or not the
state defines CBCTs as branches; as a
resuit, such state law is incorporated into
the National Bank Act through Section
36(c).?® Thus, a national bank seeking to
establish off-premises CBCTs would
anormally have to meet the capitalization
and surplus requirements,*® as well as
the application, notification and other
criteria,?7 set forth in the banking statutes
of a particutar state for the establishment
of such devices. Moreover, foreach such
““branch’ in the form of an off-premises
CBCT that a national bank wishes to es-
tablish, it must additionaily meet all the
criteria specifically prescribed by the Na-
tional Bank Act, including filing a
branch application with and securing the
approval of the Comprrotier, as well as
satisfying the minimum capitalization
and surplus requirements established by
federal law for national bank branches.*"
Consequently. while state banks seek-
ing to establish off-premises CBCTs
would merely have 10 meet their own
srate’s requisites, national banks would
have to meet both state and federal
criteria.®¥ To the extent that state stand-
ards are as rigorous as those imposed by
federal law, both state and national banks
would be more or less similacly encum-
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bered.®® However, in many states where
legislation authorizing EFT systerns has
been enacted,®! off-premises CBCTs are
specifically defined as not constituting
branches for purposes of state law,*® thus

negating any possible application to
CBCTs of state criteria pertaining to the
gstablishment of ‘‘brick-and-mortar’
branches. Even in such states, however,
where a national bank wishes to establish
branches in the form of off-premises
CBCTs, federal law requires minimum
capitalization of fifty, one hundred, or
two hundred rhousand dollars, depend-
ing upon the population of the locale in
question, and minimum paid-in surplus
of 20 percent of the required capitaliza-
tion.™*

Thus, in most states which have
adopted EFT-enabling legislation, as
well as in states where administrative or
judicial interpretation of existing law
would authorize off-premises CBCTs*
and the requirements for the establish-
ment thereof are less onerous than those
imposed by federal law, national banks
will be at a competitive disadvantage be-
cause of the capitalization and surplus
requisites they alone must satisfy.*® The
anomalous effect, then, of the judicial
determination that off-premises CBCTs
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are branches for purposes of federal law
seems to be to defeat the very principle of
“‘competitive equality” for national
banks which the McFadden Actsought 1o
ensure. ®

Inar effort to combat this competitive
disadvantage, the Comptroller of the
Currency. recently adopted certain new
regulations designed to mitigate the
effect of the classification of nation-
al banks’ off-premises CBCTs as
branches.*” Simplified procedures in-
volving sigrificantly less paperwork, in-
vestigation, effort and cost have been
implemented to govern national banks’
applications to establish off-premises
CBCTs as branches in states permilling
either operation of off-premises CBCTs
or traditional branching.*® Among other
things, a simplified application form has
been adopted for the establishment of
CBCT branches® and a simplified notice
procedure has been provided with respect
to such applications.*® Moreover, the
application fee for a CBCT branch has
been reduced to $200 from the $500 fee
required for a traditional branch'! and,
where two or more national banks pro-
pose to share 2 CBCT branch, only one
appiication (and, presumably, only one
fee) need be filed.**

Additicnally, allocation of capitai is
permitted among a national bank’s
branches, whether traditional or CBCT,
within & single city, town or village.3
However, Sectipn 36(d) still requires an
aggregate capitalization in an amount no
less than the capitalization required for
separate national barks equal in number
to and situated in the same locations as
the establishing national! bank and its
branches.** Consequently, of greater
import is the fact that for a shared CBCT
branch the required capitatization may be
apportioned among ail national banks
participating therein,*® thus lessening
significantly the impact of that require-
ment on any one national bank.

Nevertheless, the foregoing changes
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serve to lighten only minimally the sub.
stantial burdeas bom by national banks
alone and therefore make only lmited
inroads upon the competitively advanta-
geous position occupied by state banksg
with respect to off-premises CBCTs. Al
though the apportionment of the capitali-
zailon requirement among participating
national banks makes good sense and
should have the effect of encouraging
national banks to cooperate in establish-
ing shared CBCT branches, the alloca-
tion of the capitalization requirement
among a national bank’s main office and
its branches appears likely to have littie
impact since the total amount of capital
required by law remains the same. In
either case, national! banks continue to be
subject to obligations which do not apply
to state banks. Consequently, in the ab-
sence of federal legisiation to ameliorate
the effects of the McFadden Act,*® na-
tional banks’ ability to participate in EFT
systerns seems cerfain to continue to be
impeded significantly.

Concomitant with the resulting reduc-
tion of the competitive threat from na-
tional banks with respect 10 the estab-
liskment of EFT systems, state banks
would seem likely both to exert relatively
less pressure on state authorities for the
enactment of legislation authorizing
off-premises CBCTs and to make less
effortto develop and implement EFT sys-
tems in states where they are au-
thorized.*” As a result, to the extent that
most national banks generally tend to
have greater assets than most state banks,
and so tend to be more able and therefore
more willing than state banks beth 1o
invest the money necessary for the de-
velopment and implementation of EFT
systems and, where necessary, to seek
enabling legisiation therefor, establish-
ment of off-premises CBCTs by banks
could be substantially inhibited,

A Patential Mitigating Factor
Of crucial import in this regard, how-
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ever, 15a distinction mw.oommwwma intwo of
the federal court decisions rendered thus
cur in the CBCT cases. The principle
~nunciared there is significant because of
its ncamna EEmEEm m.mmmo” on ﬁ.:m ma-
verse impact of the judicial classification
of off-premises CBCTs as _u;.mnnvw,f.
ander federal faw. Both the trial court in
itinois ex rel. Lignoul v. Continental
iliinois National Bank & Trust Co.*® and
ihe appellate court in Independent Ban-
Lers Association of America v. Smith*®
ﬁﬁnm?mm that a am"mn.dﬁm:os that off-
nremises CBCTs constitute branch banks
could extend only to such devices which
are owned orJeased, and which are there-
fore “‘established’”” or “provided,”” by
the bank of which they are allegedtobe a
pranch.”®

Those two courts seized upon this dis-
tinction as a means of explaining why
mailboxes, telephones. telegraphs and
cven retail establishments — all of which,
like CBCTs, are commonly utilized by
bank customers to effect banking
transactions—are not deemed to be
hranch banks. In essence, those courts
indicated that where a mechanism or de-
vice 1s properly established by an entity.
whether business or financial, forits own
internal purposes, its incidental utiliza-
tion by customers of a bank also to pes-
form banking transactions does not make
it a branch of that bank.

Since none of the CBCT cases decided
thus far have involved anything other
than bank-owned CBCTs, this distinc-
tion remains dictum only. Still, both
courts specificatty limited their holdings
that off-premises CBCTs are branches 1o
those situations where the devices are
owned or rented and so are ‘‘estab-
lished”” or “‘provided” by the banks in
guestion, Now that the Tenth Circuit has
ruled that ail functions performed by a
national bank’s off-premises CBCT con-
stitute branching, this distinction would
sgem to be of great significance for na-
tional banks located in Colorade.
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[adeed, this very principle explains
why several Affiliated Bankshares of
Colorado ("*ABC™") banks®! on the one
hand, and numecous United Banks®? on
the other hand, are legally able, or a
reciprocal basis, to allow their customers
who maintain accounts at one participat-
ing bank within the particular chain to
make withdrawals from those accounts
throngh ATMs located at the other par-
ticipating banks in the chain,®* and why
those banks could also allow such cus-
tomers to make deposits to and transfers
between their accounts in the same fash-
ion.** Morecver, the same holds true for
the American Express program of a
somewhat similar nature whereby
cardmembers can obtain travelers
checks at what are essentially American
Express-owned ATMs*® and have the
amount thereof debited to their checking
zccounts. Finally, it explains why bank-
issued credit cards, or checks or debit
cards utilizing a prearranged line of
overdraft credit, may be used at retail
locations to purchase goods and services,
and why they could also be utilized to
obtain cash advances there.3®

In each of the foregoing instances, the
activities involved do not constitute
branching because the bank in question
has not *“established’” or **provided’” the
place at which the transaction is entered
into.”" Any other interpretation wogld
preclude the new reciprocal on-premises
ATM programs as well as banking by
mail, telephone or telegraph transfers of
funds, and utitization of bank credit or
debit cards or checks for any purpose at
retail establishments.

There 15 an as-yet unrecognized aspect
of the foregoing precept which appears to
be of great potential significance for na-
tional banks desiring 1o participate im-
mediately in EFT systems. Increasingly,
retall sellers of goods or services own (or
often lease from independent third-party
suppliers not connected with banks)
internal point-of-sale (““POS’") systems
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featuring electronic cash register termi-
nals linked to one or more central com-
puters on either a store- or region-wide
basis. These systems presently are
rutilized to accomplish a host of internal
functions including, but not limited to,
in-house check or credit authorization or
verification, sales recording, and inven-
tory control. However, they are also cap-
able of being linked to the computers of
banks and national credit card systems to
perform banking and credit card transac-
tions. Thus, applving the distinction
noted above, the offering of banking
services through retailer-owned POS
terminals situated in retail establishments
seemingly would not constitute branch-
ing because banks would not “‘own’’ the
“‘facilities”” in question {i.e., banks
would own neither the retailer nor the
equipment}. Therefore, such an ar-
rangement would run afoul of neither
state branching restrictions nor federal
branching requirements regarding
notice, approval. and capita'ization and
surpius minimums.

Prognosis for Change
Although the potent’~l effec >fthe im-
lementation of such s  :pproach by na-
tional banks int conjunc 0 with retailers
would be to accomplist . directly what
the courts and statutes have precluded
them from accomplishing directly, the
likelihood of its success is not entirely
predictable at the present time. On the
one hand, since it is generally only the
larger reailers who tend to have such
POS systems currently in operation, the
immediate impact might net be all that
great, On the other hand, with more and
more retailers installing sophisticated
electronic cash registers, computers and
irternal POS systems each year, as time
passes such a program would be likely to
have an ever-increasing effect.
As a result, banking officials in non-
branching or limited-branching states not
having EFT-enabling legisiation would

undoubtedly come under very heavy
pressure to interpret their own laws in 5
faskion ailowing stare banks also to par.
ticipate in such EFT systems. Absent fa.
vorable regulatory rulings, legislatures in
such states clearly would become the
next targets of pressure by state banks
and would iikely be influenced to pass, a5
virtually haif of the legislatures in the
country have already done,?® EFT-
enabling legislation.”® Such develop-
ments would also lead to pressure on
Congress to enact federal legislation to
regulate the participation of national
banks in such retailer-owned EFT sys-
tems.

Consequently, the widespread im-
plementation of an approach designed to
capitalize on this judicially-recognized
distinction ultimately might force the
lemslative overhaul of banking law at
bath the state and federal levels which is
obviously necessary in order to permit
banks properly and fully to utilize mod-
ern electronic technology. Because it ap-
pears that neither judicial fiat nor legisia-
tive action constitute a likely overall sol-
ution at this point in time, such a course
of action may be the only viable alterna-
tive available to national banks in the
immediate future.

NOTES

L CR.SIG73, 8 11-6-101(1}. See note
13 infra. -

2. 340 F.2d 497 (10th Cir. 1978). aff 2
in part, rev'g in part 394 F. Supp. 979 (D.
Colo. 1975} (hereinafter State Banking Board
v. First Nat'l. Bank).

3. In general, CBCTs are mechanical or
electronic machines or devices which bank
customers may utilize to perform a number of
barking transactions, including: making de-
posits; transferring funds among accounts;
making cash withdrawals from existing ac-
count balances: obtaining cash advances pur-
suant to prearranged lines of credit; and mak-
ing payments on obligations either to the bank
or to third parties {e.g., utilities, retailers,

.\mxxs_..e

1077
.., Tnese machines are of two types: ,p.,:-
o 4 Teller Machines (“ATMs™). which

oAl

v pnmanned., ncmﬂoaﬁ.-onoﬂm".& ﬁ_nsoww,
L paint-of-Sate (**POS"") terminals, %En.r
s tronic cash registers operated by n.wnmv_.m
.~ ovees, Either type may be :.om-NEw

" linked by electronic means a:.monu.\ to
puter center of abankora consortivm
voy or Doff-line”” (Le., notso rm.wm&.
§ee Independent Bankers Association
icav. Smith, 534 F.2d 921 (D.C. Cir.

-

o

e

.« & Trust Co., 536 F.2d 176 (Tth Cir.
(hereinafter Lignoul v. Continental II-
Caeisr Missourt ex rel. Kostman v. First
3 Bunk in St. Louis. 538 F.2d 219 (8th
1976} (hereinafter Kostman v, First
I. Bank).
3. 12 C.F.R. § 7.7491 (39 FR 44420,
Decomber 24, 1974), amended, 12 C.F.R. §
- 7191 (30 FR 21703, May 19, 1975} (requir-
e an establishing national bank to share,
with local financial instifutions authorized to
receive deposits, any such facility located
wore than 50 miles from a main or branch
tice of the establishing bunk), suspended,
12 C.F.R.§7.7491 (40 FR 29077, Ociwber
11, 1975)Y, rescinded, 12C.F.R, §7.7491 (41
FR 36198, August 27, 1976).

6. 12 U.8.C. § 36. o

7. A national banking association may

. establish and operate new branches . . .
at any point within the State . ..
if such establishment and operation are at the
time authorized to State banks by the sramre
faw of the State in guestion by language spe-
cifically granting such authority affirmarively
and not merely by implication or recognition,
and subject to the resirictions as to location
imposed by the law of the State on State
banks. . . .77 [12 U.S.C. § 36(c¥2). (Em-
phasis added.)]

8. See Independent Bankers of Oregon v,
Camp, 357 F. Supp. 1332, 1356 (D. Ore.
1973} (since Section 36{¢) permits national
banks o establish and operate branches only
10 the extent state law expressiy permils state
banks 10 do so, by implication state law re-
strictions of various types on branch banking,
including restrictions on the method of opera-
tion of branch banks, are equally applicable to
national bunks). See also First Nat'l. Bank of
Logan v. Walker Bank & Trust Co., 385 U.S,
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252,262 (1966) (a method of operation which
is “part and parcel’” of a state’s scheme re-
stricting branch banking is encompassed by
Section 36(c)), and First Nat’t, Bank in Plant
City v. Dickinson, 396 U.S. 122, 130, 133
(1969).

9. 12U.8.C. § 36(f). (Emphasis added.)

10, 385U.5. 252 (19686), reh. denied, 385
U.S. 1032 (1967).

PE. 396 U.S. 122, reh. denied, 396 U.S.
1047 (1969).

12. fd. at 134, n. 8, citing 68 Cong. Rec.
5816 (1927). {(Emphasis added.)

13, C.R.S. 1973, § 11-6-101{1} requires
that every bank be conducted at a single place
of business and prohibits maintenance of a
“‘branch’™ at any other location. However, it
autnorizes operation of one “‘detached facil-
iy, located within 3,000 feet of a bank’s
main office, which may be utilized only to
receive deposits, issue money orders and
cashiers’ and travelers” checks. cash checks.
make change, receive note payments, receive
and deliver cash. instruments and securities,
and dishurse loan proceeds by machine. Any
other separate fucility, agency. or paying or
receiving station operated by a bank or its
agent constitutes a branch and is prohibited.
At the time it established the ATM in gues-
tion. First Nutional already operated one such
legally authorized detached fucility within the
preseribed distance from its main premises.

4. 12 U.S.C. §§ 36(c), (N,

15. Although those unschooled in banking
law and practices might disagree, thinking
that certified or cashiers” checks may be
drawn aguinst savings accounss, they would
be incorrect. A certified check is drawn only
against an account holder’s checking account,
while a cashier’s check is drawn against the
bank's own funds and may even be purchased
by one who is not an account holder.

16. In states, like Colorado. which have
adoptzd the Uniform Consumer Credit Code
(-"UCCC™), bank credit cards and overdraft
credit checks {or debit cards) utilized to obtain
cash, goods or services constitute loans.
UCCC § 3-106. However, Judge Matsch’s
analogy is not perfect: in practice, cash ad-
vances may be obtained from merchants by
means of overdraft credit checks, but not by
means of bank credit (or debit) cards.

17, With regard to the legality of similar
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However, Sen. William Proxmire,
Chairman of the Senate Banking, Hc 1sing
and Urban Affairs Committee, is known o
favor an overall revision of the couniry’s fi-
nanciat institutions and is adamantly opposed
to a piecemeal approach to resolution of fi-
nancial institution problems. Thus, it is con-
ceivable he would seek to keep any sort of
K%&aw: Act reform legislation “bottled-
up™ in his committee for the time being. It is
possible, then, that a piecemeal attempt to
reformthe .Snwnaacs Act will not be success-
ful. See **Piscemeal Legislation Success I
Doubted,”” American Banker, November 16,
1976, a1 30. Moreover. as a practical matter, a
comprehensive revision of the laws governing
the nation’s financial institutions is not ERJ
to receive serious consideration until after the
NCEFT submits its final report late in 1977
nozmﬂcmm«. ¥y, enactment of federal legisla-
tion in this area may not come before 1978,

47. The virtvally unrestricted offering of
cm.v_d:zmnw financial services by federal
thrift institutions through Remote Service
Units ("RSUs™"y would still, of course. pre-
sent a competitive stimulus to state banks in
the area of EFT systems devel opment and
implementation. However, that aspect of the
CBCT question has not been overlooked by
the two major nutional bankers associations.
in Independent Bankers Association
of America v. Federal Home Loan Bank
woha No. 76-01G5 (D.D.C.. filed January
. 1976), the IBAA i3 challenging the au-
Eoz?‘ of federal savings and loan associa-
tions to provide off-premises financial serv-
ices through RSUs. It is alle ging that such
practices are violative of the Home Owners
Loan Act, 12 U.S.C. § 1461 o1, seg., on the
ground that such services (i.e. . in essence. the
offering of interest-bearing demand deposit
type accounts) are not within the statutory
purpose or authority of that Act. Similarly, in
American Bankers Association v. /.Eos&
Credit Union Administration, No. 76-1661
(D.D.C., filed September 7, 1976), the ABA
is anacking the authority of federal credit un-
ions 10 offer share draft accounts and other
accounts of a similar nature (.e., EFTS trans-
action accounts). It is alleging that such prac-
tices are violative of the mramwa Credit Union
At AZU.S.C.§ 1751 et. seq., on the ground
that the omm::m of such accounts is bevond
the scope of the powers conferred on federal

January

credit unions by that Act.

Should the [BAA and ABA :5321
prove successful in their efforts in this nmmma
the effect would be to remove the only re.
maining competitive stimeli of any signifi.
cance in the EFT arcna. Development ang
impiementation of EFT systems could thep
possibly languish for some time to come.

48. 409 F. Supp. 1167 {N.D. ili. 1975).

49. 534 F.2d 924 (D.C. Cir. 1976).

30. The Compuroller of the Currency, in
his recentiy-adopted regulations pertaining 1o
CBCT branches, has also recognized this
principle. See 41 FR 48333,

51, Via the “‘Pocket Teller” service
which allows customers to utilize either
Pocket Teller cards to access their deposit
accounts, or personal lines of credit con-
nected therewith, through ATMs at eight
Colorado locations: the Oaﬂﬁn Lakeside,
Security, and University National Banks and
the First National Banks located in Boulder,
Colorado Springs, Englewood, and Love-
land.

52. Via the **United MiniBank™" program
which allows customers to utitize Guaranteed
Check or United Banks cards to access their
deposit or Master Charge accounts through
ATMs ar twelve locations throughout Col-
orado: the Aurora, Boulder, Broomfield,
Denver. Lakewood. Littleton, Monaco,
Skyline. Colorade Springs, Fr. Collins.
Greeley and Longmont United Banks.

53. These arrangements are similar to the
ane implemented by the First National Bank
of Fort Collins prior w0 the appeliate count
decision in State Banking Bouard v. First
Nat'l, Bank (see text accompanying note 17
supraj, except that the katter plan involved no
reciprocity and the ATM there in question
was notlocated on the premises or at a legally
authorized branch of a financial institution.

34. The trial court In Lignoul v, Continen-
tat [Hinois specifically approved a similar sont
of arrangement between banks and savings
and loan associations (S & Ls'') wherehy s
& L depostiory account holders could first
open and then make deposits to bank checking
accounts through their § & Ls. There the court
ruled that such an arranzement did rot consti-
tute branching because the banks did not
“own' the “facilities” (e, the § & Ls) at
which the deposits were made, 409 F. Supp.
at 1180,
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1977

<3 These ‘‘American Express Card-
. ..:i}cn Travelers Q.zﬁcm Dispensers’’ are
.,“.,,r:;(,;ca in saveral major airports around
e country, incl luding Stapleton International
,.wm)_‘ﬂ in Denver.
There is no real difference, at least in
. e (LCCE) states, between the purchage
", . Jeadvance functions of bank credit
: of checks or debit cards utilizing a
] yed line of overdraft credit, See note
: and accompanying text.
- Thus, it would seem that the free pro-
.n of financial services by a bank (or, for
.,1. _H,h,_xﬂ a thrift institution) to other banks
) ,{., their customers) at an ATM on its main
J:#ﬁ or at a legally authorized branch or
“hed facility’” would be UQB?&Em It
L ouid not constitute the ATM in question a

‘h of any of the participating banks as

Ay

de

long as neithet the ATM itself nor the bank (o
thrift institution) operating it were owned or
leased by the banks receiving the banking
services.

58. See note 31 supra.

59. This is exactly what transpired in the
one situation where 4 court ruled that a na-
tional bank’s off-premises CBCTs are not
branches for any purpose. State Banking
Board v. Bank of Oklahoma, 409 F. Supp. 7}
(N.D. Okla. 1975). There, less than one
month after the trial cowrt rendered its deci-
sion, an EFTS ensbling act for Oklzhoma
banks was introduced in the state legislature.
Whiie a notice of appeal was subsequently
filed in the case, it was dismissed by stipula-
tion of the parties two days after the Governor
of Gklahoma signed that legislation into law
{Chap. 31, Okla. Laws of 1976).

CLE Preview: continued from page 23

wide variety of law practice problems
when representing elderly clients. Topics
to be discussed include: Pension Reform
and Social Security: Health Services;
Age Discrimination; Commitment and
Omﬂﬁmﬁosnﬂ and Estate Planning.

Annual Tax Institute: April 30, 1977,
Denver

Co-sponsored by the tax section, this
program will focus on the major changes
brought about by the 1976 Tax Reform
Act.

Bankrupicy Practice: May 7, 1977,
Denver

A review of basic bankruptey laws in-
cluding both Consumer and Business
Bankruptey; Creditors’ Rights; and Prac-
tice in the Bankruptey Court.
Family Law: May 28, 1977, Denver

This very popular law practice area
wiil be examined not only for current
developments in Dissolution, Custody,
Temporary Orders, Support and Drafting
of Agreements, bur it will also focus on
organizing an efficient law office system
for handling these cases.



