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“Colorado Antitrust Law
Seven Years Later

Like “Brigadoon,” the {7th-century
Scottish viilage which supposediy reap-
pears out of the Highland mists for one
day every century, the Colorado High-
way Legislation Review Committee
{(“HLRC™) materializes out of the legis-
lative ether for a few months every five
years. According to fable, the mythical
village of Brigadoon chanced to appear
on the scene at the exact moment when
two startled modern-day hunters were
passing by. By a somewhat similar co-
incidence, the HLRC fortuitously con-
vened in mid-1983 shortly after a feder-
al grand jury began returning indict-
ments, charging several Colorado con-
struction firms and officials with engag-
ing in bid-rigging on certain state high-
way construction projects in violation
of federal antitrust law.! In the federal
crimina! proceedings, 8t least two com-
panics and four individuals were found
to have rigged bids on a minimum of

" two state highway construction projects
valued at almost $5 million.?

Under its statutory charge, the
HLRC is responsible for reviewing leg-
islation relative to the state highway
system and for recommending addi-
tional legislation necessary to correct
any deficiencies.! Accordingly, becanse
of the direct impact of the bid-rigging
activity on Colorado’s highway pro-
gram and the failure of existing state
antitrust sanctions to deter such con-
duct, the HLRC determined {0 strength-
en the state’s antitrust [aw. Subsequent-
Iy, the HLRC sought the assistance of
the Colorado Antitrust Unit in drafting
such & proposal. Particular emphasis
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was placed on increasing the criminal
penalties in order better to deter future
anti-competitive activity.

The resulting legisiative proposal was
adopted unanimously by the HLRC.
Under the co-sponsorship of HLRC
Chair Sen. Harold L. McCormick,
VYice-Chair Rep. Jeanne Faatz and
member Sen. James D. Beatty, the
measure was introduced in the 1984
legislative session of the Colorado Gen-
eral Assembly as Senate Bill 23,4

Or Apri 30, 1984, an amended ver-
sion of that bili was signed into law by
Governor Lamm. As finally passed,
$.B. 23 impacts two key provisions of
the Colorado Restraint of Trade and
Commerce Act.®* The most significant
change is that made to CRS 6-4-107,
the criminal penalty section. Of lesser
but still noteworthy effect is the change
to CRS 6-4-105, the equitable relief pro-
vision. *

The purpose of this article is to detail
the impact and background of the
amendments made by S$.B. 23 and to
assess the possibility of further modifi-
cation to Colorado’s antitrust iaw.

Criminal Antitrust Penalties

Until the enactment of S.B. 23, crimi-
nal violation of Colorado’s antitrust
statute had been classified as a misde-
meanor punishable by s fine of only
from $1,000 to $5,000 for both busi-
nesses and individuals and by incarcer-
ation in the county jail for up to one
year.* Pursuant to S.B. 23, however,
state criminal antitrust violations have
now been raised to the felony level (un-

classified for businesses, class 4 for in-
dividuals) and are punishable by fines
of up to $!1 million for businesses and
$100,000 for individuals and by a
presumptive range of imprisonment of
from two to four years.’

The effect of the change in criminal
antitrust penalties wrought by S.B. 23 is
significant. Formerly, in terms of sever-
ity of sanctions, Colorado’s antitrust
statute ranked forty-cighth out of the
forty-nine American jurisdictions hav-
ing antitrust laws of general applica-
tion.? Much like a8 percnnial cellar-
dwelling team which reverses form to
capture the pennant, Colorado arguably
now has the most severe antitrust pen-
alties in the nation, surpassing even
those under the federal Sherman Act
and New York’s Donnelly Act.?

When Colorado’s modern antitrust
statute was enacted in 1957,° federal
criminal antitrust violations were only
misdemeanors punishable by a maxi-
mum onc-year term of imprisonment,
and the maximum federal fine for cor-
porations and individuais had just been
raised from $5,000 1o $50,000.1" The
Colorado statute originally paralleled

continued on page 1813
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wad. E.g.. Arab Petroleum Corp. v. Maurer,
115 S.W.2d 994 (Tex.Civ.App. 1938); See.
Osborne, Real Estate Finance Law, § 10.9
(1979} a1 616,

6. Stephens v. Clay, 17 Colo. 489, 30 P.
43, 45 (1892); Hooper v. Capitol Life Insur-
ance Co., 92 Colo. 376, 20 P.2d 1011 (1933).

7. Fassett, supra, note 4 at 472,

8. Radke v. Union Pacific Railroad Co.,
138 Colo. 189, 334 P.2d 1077 (1959).

9. See, Yarg Producing and Refining
Corp. v. Hes Inv. Co., 88 Colo. 412, 297 P.
1001 (1931).

10. See, Arab Petroleurn Corp., supra, nole
5.

11. Stephens. supra, note 6.

12. Id.; Hooper, supra, note 6.

13. Osborne, supra, note 5 at 625,

14. See, Stephens, supra, note 6, where the
coun considered language in the deed stat-
ing “the above subject (o a2 total encum-
brance of $1,000 and accumulated interest.”
Although $1,000 was the tolal morigage in-
debtedness, the court found that the parcel
conveyed was not primarily liable 1o the in-
debiedness.

15, Skinner v. Harker, 23 Colo. 333, 48 P.
648 (1896).

16. Cooley v. Murray, 25 Colo. 57, 52 P.
1108 (1898).

17. See, Fassett, supra, note 4,

18. See. Annot., “Sale in Inverse Order of
Alienation,” 131 A.L.R. 4, 88 (1941).
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19.Id. at 83, 95.

20. Id. w1 85, 102,

21. Fasset! v. supra, note 4 ;1 471; Legge v.
Peterson, 85 Colo. 462, 277 P. 786 (1929).

22. Shedandy v. Beverly Surgical Supply
Co., 100 Cal.App.3d 730, 161 CaLRptr. 164
(1980}

23. Legge. supra, note 21,

24, Fassett, supra, note 4.

3S. E.g.. Massachusetis Bonding and In-
surance Co. v. Farmers & Merchants Siate
Bank, 139 Tex. 310, 162 S.W.24 657 (1942);
43 Am.Jur,2d *Marshalling Assets,” § 23.

26. Fassett, supra, note 4.

27.1d., See note 18, supra at 52.

28. Monegan v. Pacific National Bank of
Washington, 16 Wash.App. 280, 556 P.2d
226 (1976).

29. See. Ross v. Duggan, 4 Colo. 85 (1879).

30. Princeville Corp. v. Brooks, 188 Cole.
37, §33 P.2d 916 (1975); C.R.C.P. Rule
120(d). C.R.C.P. 120(d) provides that the
scope of the Rule 120 hearing shall not ex-
tend beyond the existence of a default or
other circumstances authorizing the exercise
of 1 power of sale in a deed of trust and is-
sues under the Soldiers’ and Sailors’ Civil
Relief Act of 1940. However, Princeville,
which involved a request for marshalling
asserted in the Rule 120 proceeding, holds
that “the Rule 120 hearing may be used 10
determine if the circumslances warrant,
whether there are factors in addition to mili-
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tary status, which require the court to retain
a supervisory jurisdiction.” /d. at 918. This
holding was upheld after the amendment of
Ruie 120 in Dews v. District Court, 648 P.2d
662 {Colo. 1982).

31. See, Boulder Lumber Co. v. Alpine v.
Nedertand, Inc., 626 P.2d 724 (Colo.App.
1981).

32, Platte Valley National Bank v. Kracl,
185 Neb. 168, 174 N.W.2d 724 (1970).

33. Victor Gruen Assoc., Inc. v. Glass, 338
F.2d 826 (9th Cir. 1964).

34. The normal rule that & party must re-
deem the entire property may be modified
on equitable grounds. E.g., Arnold v. Geb-
hard:, 43 Colo.App. 387, 604 P.2d 1192
(1979); Osborn Hardware Co. v. Colorado
Corp.. 32 Colo.App. 254, 510 P.2d 46!l
(1973).

35. A junior lienor or subsequent granice
has the right 1o redeem the whole property,
even though they hold an interest in only
part, although this right is not absolute. First
National Bank v. Energy Fuels Corp., 200
Colo. 540, 618 P.2d 1115 (1980).

36. Legge, supra, nowe 21; Ross, supra,
note 29.

37. Home Unity Savings & Loan Assoc. v.
Balnus. 192 PaSuper. 542, 162 A.2d 244
(1960).

18, E.g., Storke & Sears, supra, note 3; Os-
borne, supra, note 5 at §§ 10.9-10.15.
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the Sherman Act’s categorization of
antitrust offenses as misdemeanors,
adopted its one-year maximum term of
imprisonment and prescribed the same
criminal fines which had been assessed
under the Sherman Act until 1955,

In 1974, Congress significantly
toughened the federal criminal provi-
sions by upgrading antitrust offenses 10
the felony level, again increasing the
maximum fines {(to $1 million for cor-
porations and $100,000 for individuals)
and extending the maximum term of
imprisonment to three years.?? How-
ever, no equivalent strengthening of the
Colorado antitrust statute took place.
Consequently, for the past ten years a
disparity has existed between Colorado
law and the Sherman Act in the cate-
gorization of antitrust violations and
the maximum term of imprisonment.
The maximum fines were even further
out of balance than they had been when
the Colorado law was originally enact-
ed.

It is apparent that Colorado™s 1957
antitrust penalty provision was out of
step with the antitrust sanctions of
most other American jurisdictions.
More significantly, it was out of step

with the times—the $5,000 maximum
fine constituted a2 mere “slap on the
wrist,” which might well have been
viewed by potential antitrust violators
as nothing more than a “license fee” for
doing business in the state.

Moreover, in view of the minimal
nature of the potential fine and the leg-
islative classification of such offenses as
mere misdemeanors, there was no
realistic possibility that judges would
sentence individual defendants to any
jail time whatever. Consequently, the
criminal penalty provision constituted
neither an adequate deterrent to an-
ti-<competitive criminal activity nor an
adequate punitive measure for such
conduct when it cocurred.

The inadequacy of the old Colorado
criminal penalty provision is best dem-
onstrated by two recent situations. In
one of the federal highway bid-rigging
prosecutions noted above, five defen-
dants (including one highway construc-
tion company and its president and
three officers of another highway con-
struction firm) pled guilty to bid-rigging
on & $4.47 million highway construc-
tion project at the Eisenhower Tun-
nel.!* The apparent overcharge to the
state of Colorado in that instance alone
was $800,000, and the five defendants
were sentenced under the Sherman Act

to & total of $750,000 in fines and three
years and three months imprison-
ment.'* Yet, under Colorado’s then-ex-
isting criminal antitrust penalties, the
five defendants could have been fined a
total of only $25,000 with no realistic
possibility that any of the individual
defendants would have been sentenced
to confinement.!

A second illustration is presented by
the Colorado Antitrust Unit’s criminal
prosecution of a stereo loudspeaker
manufacturer for resale price main-
tenance (vertical price fixing).'* Upon
entry of a nolo contendere plea, the de-
fendant was fined the maximum $5,000
and assessed $1,000 in costs of prosecu-
tion. In a subsequent antitrust civil
damage action in state court on essen-
tially the same facts, the private piain-
tiff obtained a jury verdict for single
damages in the amount of $225,000.17

A number of other prosecutions and
subsequent civil recoveries by the Anti-
trust Unit similarly evidenced the im-
balance between the old criminal penal-
ties and the economic injuries suf-
fered.’ S.B. 23 has remedied this dis-

parity.

Civil Injunctive Relief
The second provision of the state an-
titrust law amended by S.B. 23 is CRS
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6-4-105, the equitable relief section.
The bill adds to the existing section an
express provision authorizing private
parties to seek injunctive relief under
the antitrus! statute.' Since 1977, §
6-4-105 had provided:

The Attorney General shall have

exclusive authority to institute such

actions or proceedings as he deems
necessary 10 prevent or restrain a vio-
lation of the provisions of this arti-
cle. ... ®
In recent years, two state trial courts
had interpreted this language as pre-
cluding private parties from proceeding
even under C.R.C.P. Rule 65 10 seek
injunctive relief for violations of the
state antitrust law.?! The intent of the
change worked by $.B. 23 in this regard
is to restore to private.parties the in-
junctive right they formerly enjoyed
from the time the statute was first
enacted until they were inadvertently
stripped of that right by the 1977
amendment.

As initially passed in 19357, the in-
junctive section of the antitrust statute
stated:

The district attorneys shall, upon the

advice of the attorney general who

may appear as counsel in any such
case, institute such actions or pro-
ceedings as they deem necessary to
prevent or restrain & violation of the

provisions of this article. . . .22
1t was possible to read this provision
literally as empowering only district at-
torneys to proceed independently and
a5 restricting the attorney general’s role
to that of advising and assisting the dis-
trict attorneys in antitrust cases. At the
very least, the provision was ambigu-
ous.?

Nevertheless, in practice the section
had been treated as conferring on the
attorney general separate authority con-
current with that of the district attor-
neys. In fact, it was the attorney general
rather than the district sttorneys who
had initiated and litigated virtually all
civil injunctive proceedings and crimi-
nal prosecutions brought by a govern-
mental entity under the modern state
antitrust law ® Accordingly, by 1977 a
legislative clarification of the attorney
general's independent civil injunctive
and criminal enforcement authority un-
der the antitrust statute was thought to
be desirable.®

Upon reflection, the district attor-
neys determined that removal of their
responsibilitics under the statute was
desirable because they did not have the
expertise or resources 1o handie anti-
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trust matters. An additional consid-
eration which militated in fevor of both
changes was the fact that antitrust vio-
lations frequently cross the boundaries
of numerous judicial districts and so
could better be handled by the attorney
general alone, without the involvement
of numerous district attorneys.?

In light of all this, the antitrust stat-
ute was amended in 1977 to consolidate
public antitrust enforcement authority
in the attorney general, thus codifying
what had been the consistent practice
up to that point.?” In so amending the
statuic, the legislature used the word
“exclusive” 1o refer both to the attorney
general's criminal prosecutorial author-
ity and his authority 1o institute injunc-
tive procecdings.® It was this choice of
terminology in amending the injunctive
provision that led to the aforemen-
tioned rulings of the two state trial
courts.”

Prior to 1977, although the injunc-
tive section was silent in that regard,
private parties apparently had the same
general right to seek injunctive relief
under C.R.C.P. Rule 65 for antitrust
violations as for any other legal in-
juries.’® However, the Colorado trial
courts in essence held that because the
1977 amendment expressly provided
for exclusive injunctive authority in the
attorney general, it impliedly repealed
the common law, thereby rendering
C.R.C.P. Rule 65 inapplicable.™

The legislative history of that amend-
ment makes clear, however, that use of
the term “exclusive” in both the crimi-
nal enforcement and civil injunctive
provisions meant only as between the
attorney general and the district attor-
neys.? Clearly, no impact qn the previ-
ously existing right of private parties to
proceed under Rule 65 to seck injunc-
tive relief for antitrust violations was
either intended or foreseen by the legis-
lature. ¥

Section 1 of S.B. 23 was designed to
remedy the inadvertent effect of the
1977 amendment by expressly clari-
fying the rights of private parties to
seck equitable relief for violations of
the state antitrust law. Arguably, the
provision goes beyond reinstatement of
the pre-1977 starus quo because such a
private injunctive right then existed
only under Rule 65 and not affirma-
tively under the statute itself. However,
the standard followed by Colorado
courts for injunctive relief under Rule
65—that threatened imjury must be
immediate and imminent™...is virtual-
ly synonymous with that adopted by
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the statute-—that the threat must be of
impending loss or damage.

The net result is that $.B. 23 reme-
dies the imbalance which has existed
since 1977 between the rights of the
state of Colorado, which all along has
been able to obtain equitable relief for
antitrust violations through civil ac-
tions by the attorney general, and the
rights of private parties, who were un-
able 10 do so through their own attor-
neys. ¥

Assessment

S.B. 23, therefore, remedies two dis-
parate types of imbalances which previ-
ously had existed under Colorado’s an-
titrust law. In so doing, the bill has
made the state statute a far more effec-
tive tool than it previously had been.
To go along with Colorado’s recent his-
tory of active criminal enforcement,
criminal penalties adequate to fit the
crime now exist.* In addition, ag-
grieved private parties may now seek
relief from antitrust violations through
state injunctive actions.

Still missing from the statute, how-
ever, is the third facet of antitrust en-
forcement—a provision for civil treble
damage actions and mandatory costs
and atioraeys’ fees. Currently, unlike
federal antitrust law, the state statute
provides only for the recovery of single
damages and does not include a provi-
sion for mandatory costs and attoraeys’
fees for prevailing plaintiffs ¥

As originally drafied, S.B. 23 con-
tained provisions for mandatory recov-
ery by a prevailing plaintiff of both
treble damages and costs of suit, includ-
ing reasonable attorneys’ fees. In view
of strong opposition in the state Senate,
however, when the bill reached the Sen-
ate floor treble damages were reduced
to single damages. On the House side,
treble damages were restored by the Ju-
diciary Committee. Conversely, the
mandatory award of costs and attor-
neys' fees to a prevailing plaintiff was
deleted by the House committee in fa-
vor of a provision mandating the award
of costs and atiorneys’ fees 1o the pre-
vailing party where the court found that
the losing party had acted in bad faith,
vexatiously, wantonly or for oppressive
reasons.?

When the bill reached Conference
Committee, virtuglly the only point of
contention was the disparity in the re-
spective damages-attorneys’ fees provi-
sions, together with a dispute as to the
inclusion of a local government exemp-
tion.” Because of wide divergence in
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views regarding inclusion or exclusion
>f treble damages, mandatory or discre-
tionary awards of costs and attorneys’
fees, and broad or limited local govern-
men! immunity from the statute, this
entire section of the bill was jettisoned
to enable the Conference Commitiee to
reach agreement.

In discussing this section of the bill,
House Minority Leader Ron Strahle,
one of the Conference Committee
members, noted that what was really
needed was a comprehensive redrafling
of Colorado antitrust law involving rep-
resentatives of the plaintiff and defense
bars and local government interests.

Conclusion

1t remains 1o be seen whether & more
wide-ranging revision of the Colorado
antitrust law will be enacted and, if so,
whether a treble damage provision will
be incorporated. Nevertheless, because
mos! commercial activities today im-
pact interstate commerce sufficiently to
invoke federal antitrust jurisdiction,*’
this deficiency in the stale statute can
more easily be lived with than inade-
quate criminal penalties or the absence
of private civil injunctive relief.

The 1984 amendments ensure that
Colorado’s antitrust law will become an
effective competition-preservation ve-
hicie in a way that has not previously
been the case. The changes bring the
remedies provisions of the state statute
much more closely into line with those
of federal antitrust law. This in turn
comports with the substantive interpre-
tation recently given the state law by
the Colorado Supreme Court. In People
v. North Avenue Furniture and Appli-
ance, Inc.* the court held that since
the state and federal antitrust laws are
substantially similar in text, serve com-
plementary purposes and have com-
mon goals, the state statute is to be con-
strued in Light of federal judicial deci-
sions interpreting the Sherman and
Claylon Acts.¥

Colorado now is more than two-
thirds of the way toward the “big ime™
in terms of its antitrust law and, in
criminal penalties, it apparently jeads
the league.

NOTES

1. In the fall of 1981 the Colorado Attor-
ney General's Antitrust Umit began an in-
vestigation into potential bid-rigging in the
highway construction industry in Colorado.
Due te the woeful inadequacy of the state’s
then-existing criminal antitrust penalties,
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and in view of the much more significant
sanctions available under the federa! Sher-
man Act, in late 1982 the matter was turned
over 1o the Antitrust Division of the U.S.
Department of Justice for pursuit. Thereaf-
ter, the Division's San Francisco field office
commenced the federal grand jury investiga-
tion which led 10 the indictments. See, U.S.
v. Flatiron Paving Co., d/b/a Flatiron Fav-
ing Co. of Greeley, No. 83-CR-187 (D.
Coto.), U.S. v. Corn Construction Co., No.
83-CR-186, snd U.S. v. Ramsour Bros., Inc.,
No. 83-CR-188 (D. Colo.) (Junc 14, 1983,
indictments).

2. Fiatiron, supra, note 1; Corn, supra,
note 1 (Sept. 16, 1983, judgments and
probation/commitment orders). The two
highway construction projects, both for pav-
ing approaches 1o the Eisenhower Tunnel on
1-70 at the Continental Divide, were won by
Fiatiron with bids of over $457,000 and
$4.47 million in 1978 and 1979, respective-
ly.

3. CRS § 43-2-145.

4. Senate Bill 23, 54th Gen. Ass., 2d Reg.
Sess. (1984),

5. CRS § 6-4-101 &t seq.

6. CRS § 6-4-107.

7. See. §.B. 23, § 2. See also, CRS §
18-1-105 (Supp. 1983). The new criminal
penalties apply to antitrust offenses where
any act in furtherance thereof occurs on or
afier the April 30, 1984, date of enactment.
S.B 23, §4.

8. See generally, Trade Reg. Rep. (CCH)
Para. 30,201 et seq. At the present time, the
federal government, forty-six of the fifty
states (all except Georgia, Pennsylvania,
Vermont and Wyoming) and the territories
of Puerto Rico and the Virgin Islands have
enacted antitrust statutes of gencral applica-
tion. AT the least, such statutes ordinarily
prohibit (1) contracts, combinations and
conspiracies in restraint of trade; and (2}
monopolization and attempis 10 MOKOpo-
lize. Violators are subject to criminal penal-
ties under forty-one of those statutes and to
civil penalties under thirty-two of them
(Colorado is one of the states which docs
not have civil penalties).

9. The most severe antitrust sanctions in
the country are those contained in the feder-
! Sherman Act and in the laws of Califor-
nin, Florida, Hawaii, New York, Rhode Is-
land and, now, Colorado. In those jurisdic-
lions, antitrust violations constitute felonies
subjecting businesses to fines of up to §1
million and individuals to fines of up to
$100,000. In all such jurisdictions except
New York and Colorado, the maximum pe-
riod of imprisonment for individuais is
three years. Under New York’s Donnelly
Act, the maximum period is four years.
Colorado’s presumptive minimum of two
years imprisonment, however, logether with
its maximum period of four years amprison-
ment, apparently surpasses even the incar-
ceration provision of the Donnelly Act See
generally, Sherman Act, § 1, 15 US.C. $1
(Supp. 1983} Trade Reg. Rep. {(CCH) Paras.
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30,601.16A (California), 31,201.07 (Flon-
da); 31.401.14 (Hawaii); 33,501.02 (New
York}), 34,301.16 (Rhode Island); and S.B.
23, § 2 {Colorado).

10. Colorado’s original antitrust law was
passed in 1913. See, CS.A. 1935, ch, 167, §§
1-8. That statute ultimately was declared
unconstitutionally vague by the U.S. Su-
preme Court in Foster Cline v. Frink Dairy
Co., 274 U.S. 455 (1927), thirty years before
engctment of the present law.

11.July 7, 1955, 69 Stat. 282, IS US.C. §
i

12. Pub. 1. 93-528, § 3, 88 Suat. 1708
(1974),

13. The pleading defendants were Corn
and its president, the president of Flatiron
(which had won the contract in question),
the president of the Greeley operating divi-
sion of Flatiron and the vice-president of
Flatiron. See, Corn, supra. note 1 (Sept. 16,
1983, judgments and probation/commit-
ment orders), Flatiron itself was indicted
for, and subsequently pled guilty to, rigging
a $457,000 job, also at the Fisenhower
Tunnel. See, Flatiron, supra. note | (Junc
14, 1983 indictment and Sept. 16, 1983,
judgment and probation/commitment or-
der).

14. Corn, supra, note | [June 14, 1983,
indictment at Para. 14(c) and Sept. 16, 1983,
judgments and probation/commitment os-
ders]. Upon pleading guilty pursuant to &
pre-indiciment plea agreement in its case,
Flatiron was fined $900,000. Flatiron, supra,
note 1 (Sept. 16, 1983, judgment and proba-
tion/commitment order),

15. In subsequent antitrust civil damage
actions by the Colerado Antitrust Unit,
Flatiron, two corporate affiliates and the
three individuals, on the one hand, and
Corn and its president, on the other hand,
agreed to settle bid-rigging claims for a total
of $2.3 million and $250,000, respectively.
See Colorado v. Flatiron Paving Co., No.
B4-F-902 (D. Colo.) (filed April 30, 1984);
Colorado v. Corn Construction Co., No. 84-
F-10 (D. Colo.) (filed Jan. 4, 1984).

16. People v. Bose Corp., No. 82-CR-167
{Den. Dist. Cv) (Jan. 20, 1982 indictment).

7. Compare, Bose Corp,, supra, note 16
(Feb, 5, 1982, judgment of conviction and
scritence) and The Luden Corp., d/b/a Cris-
man Audiovision v. Bose Corp, No. 81-
CV-1745-3 (Boulder Dist. Ct.) {Apri! 30,
1984, jury verdict).

18. E.z.. the Trash ($60,000 in criminal
fines, suspended, almost $250,000 in civil
recoverics), Snowmass ($26,500 in criminal
fines and costs, over $130,000 in civil settle-
ment); Bus (317,500 in criminal fines,
$285,000 in civil recoveries); and Gas
($17,000 in criminal fines, $150,000 in civil
recoveries) cases. See, Historical Outline of
Colorado Antitrust Unit Activities (unpub-
lished May 15, 1984, internal memormandum
of Colorado Antitrust Unit) (Aereqfier,
“Historical Outline™) at 3-6.

19.5.B. 23, § 1. This private right 1o seek
injunctive relief became effective upon
signature of the bill on Apri! 30, 1984. See,
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SB. 23 ¢4

20. CRS § 6-4-105 (Supp. 1983) (emphasis
added).

21. See, The Luden Corp., supra, note 17
(Mar. 9, 1982, order); Joknson v. Colorado
Vision Servs., No. 81-CV-1559 (Golden
Dist. Ct) (June 19, 1981, order).

22, See, Laws a1 57, 370, § 5 (emphasis
added).

23. The ambiguity revolved sround the
word “they,” which could be intended to
encompass just district sttorneys or both
district attorneys and the attorney general.

24. See. Jan. 10, 1977 hearing on S.B. 34,
315t Gen. Ass., Ist Reg. Sess. (1977) (pro-
posed amendments to CRS §§ 6-4-104 and
105) before Senate Judiciary Commitiee
(kereafter, “1977 Committee hearing™)
(staternents of the Honorable Jean Dubof-
sky, then-Deputy Attorney Geners! and An-
drew Vogt, then-Executive Director, Colora-
do District Attorneys Council).

25.1f anything, clarification of the attor-
ney general’s cnminal prosecutorial author-
ity, on which the state antitrust law was
totally silent (see, CRS § 6-4-10] of seq.), was
the prime motivation for the 1977 statutory
amendments contained in S.B. 34, See,
Colorado Legislative Council Research Pub-
fication No. 218 (December, 1976) a1 131
{hereafier, "Pub. No. 218%; 1977 Commitiee
hearing (statements of Jean Dubofsky and
Andrew Vogt).

26, See, 1977 Commitice hearing (state-
ments of Andrew Vogt and Jean Dubofsky),
suprd, nole 24.

27. See, Sess. Laws a1 352, §§ 1 and 2;
1977 Commitiee hearing (statement of Jean
Dubofsky), supra, note 24.

28. Scxs. Laws, 77 at 352, 8§ 1 and 2.

29. See, The Luden Corp., supra, note 17;
Johnson, supra, note 21.

30. See, CRS § 6-4-105.

31. See, e.g.. The Luden Corp., supra, note
17

32. In the former instance, no ambiguity
was possible because the district attorneys
and the attorney general are the only entities
that could possibly engage in criminal en-
forcement of the state antitrust statute. Un-
fortunately, the same could not be said with
respect 1o the equitable relief provision, un-
der which aggrieved privaie parties con-
ceivably could have proceeded.

33. See, Pub. No. 218, supra, note 25;
1977 Committee hearing (statements of
Jean Dubofsky and Andrew Vogt), supra,
note 24.

34. See. Board of County Comm'rs v. Pen-
nobscot, Inc., 662 P.2d 1091 {Colo. 1983).

35. Although the attorney general was free
10 seek equitable relief on behalf of ag-
grieved private parties, because of funding
and staffing limitations it simply was not
possible to do so in all, or even most, meri-
torious cases. Sinoce 1977, the Attorney Gen-
eral’s Antitrust Unit has filed only three in-
junctive cases under § 6-4-105, while from
1975 to 1977 it filed eight such cases. See,
Historical Outline, supra, note 18 a1 1-5.

36. In the cight years since initiating the

October

first criminal prosecution under the modern
Colorado antitrust law, the Attorney Gener-
al's Antitrust Unit has successfully com-
pleted all thirteen prosecutions which it has
undertaken. Those cases have resulted in the
conviction of over forty corporate and indi-
vidual defendants and the imposition of
fines and court costs totdlling almost
$400,000. See, Historical Outline, supra,
nole 18 at 6.

37. Compare, § 4 of the Clayton Act, 15
U.S.C. § 15, as smended, with CRS §
6-4-108.

38. This provision was similar to a por-
tion of the Har1-Scott Rodino parens patriar
statute which allows a court, in its discre-
tion, t0 award costs and atiorneys® fees to &
prevailing defendant where the aforemen-
tioned conditions &re met. See, 15 US.C §
15c(dX2XSupp. 1983). See also, Hall, “At-
torneys' Fees Against Parties and Attor-
neys,” 13 The Colorado Lawyer 1202 (July
1984); Isom, “Attorney Fees: The English
Rule in Colorado,”™ 13 The Colorado Lawver
1642 (Sept. 1984), relating to CRS §
13-17-101 et seq.

39. Local government inlerests, fearing
treble damage exposure, had succeeded in
obtaining a broad exemption from the bill in
the Senate prior to the time treble damages
were deleted there. In the House, however,
the committee action which restored the
trebic damage provision to the bill also re-
moeved that local government exemption.
Thus, local governments were placed in the
anomalous position of baving an exemption
from that version of the bill which presented
no new threat of exposure, while not having
an exemption from that version which they
perceived as potentially harmful 1o their in-
terests. In the latter regard, local govern-
ments presently have potential trebie dam-
age exposure under the federal antitrust laws
anyway. See, City of Lafayerte v. Louisiana
Power & Light Co., 435 U.S. 389 (1978);
Community Communications Co. v. City of
Boulder, 455 U.S. 40 (1982). To avoid being
“home-towned,” potential antitrust plain-
tiffs would virtually always choose to file
treble damage suits in federal court in Den-
ver rather than in state court in the local
government defendant’s backyard. Conse-
quently, even if a treble damage provision
were incorperated in Colorade antitrust law
without any corresponding local govern-
ment exemption, there is little likelihood
this would make any practical difference 10
local governmental entities sued as defen-
dants for amitrust violations.

40. April 12, 1984 Conference Comimnittee
meeting on S.B. 23,

41. McLain v. Real Estate Board of New
Orleans, Inc., 100 S.Cr 502 (1980).

42 645 P.2d 1291 (Colo. 1982).

43. See, id. at 1293, n.3, 1295-96, 1299. A
contrary ruling by a federal district court in
QT Markets, Inc. v. Fleming Cos., 394
F.Supp. 1102 (D. Colo. 1975), focusing on
minor differences in wording between the
state and federal laws, was rejected. [d. at
1293, n.3.



